
Canada Labour Code Part III - Personal Leave 

 
1.  How is personal leave with pay calculated when an employee’s hours of work differ from day to day or is 
paid on a basis other than time? 
The method of calculation for personal leave payment for employees who work different hours day to day and 
or employees who are paid on a basis other than time can be found in the Canada Labour Standards Regulations 
– Regulation 17: 
For the purposes of subsections 206.6(2), 206.7(2.1) and 210(2) of the Act, the regular rate of wages of an 
employee whose hours of work differ from day to day or who is paid on a basis other than time shall be 
(a) the average of the employee’s daily earnings, exclusive of overtime hours, for the 20 days the employee has 
worked immediately preceding the first day of the period of paid leave; or 
(b) an amount calculated by a method agreed on under or pursuant to a collective agreement that is binding on 
the employer and the employee. 
In your example, the employer should be taking the average of the employee’s daily earning, exclusive of 
overtime, for the 20 days the employee worked immediately preceding the first day of personal leave. This 
calculated amount represents the employee’s personal leave pay entitlement. Furthermore, if a collective 
agreement contains an explicit method of calculation for personal leave, which is at least as favorable as the 
Code, that method should be used. 
To further demonstrate, here is an example: 
Samuel works as a track maintenance employee for a federally regulated employer. Samuel works 12-hour days, 
4 days a week, followed by 3 days off. If using calculation stipulated in s. 17 of the Regulations this is what the 
employer would do to calculate Samuel’s entitlement for personal leave with pay: 
Samuel earned a total of $4,400 within the 20 days he worked immediately preceding his day of personal leave. 
$400 of this amount was overtime pay and must be excluded. This leaves a total of $4,000 in earnings/20 days 
=$200. Samuel is entitled to $200 for his personal leave day. 

2. Who makes the determination that documentation was reasonably practicable to obtain? 
An employer may, in writing and no later than 15 days after an employee’s return to work, request that an 
employee provide documentation to support the reasons for personal leave. The employee shall provide that 
documentation only if it is reasonably practicable for them to obtain and provide it.  
The decision as to whether or not documentation was reasonably practicable to obtain the documentation to 
support the reasons for leave falls to the employee. If an employee determines it is not reasonably practicable 
to obtain and provide documentation, the employee as an alternative may choose to provide a written and 
signed statement to attest to the circumstances that led to the leave. An employer may not deny personal leave 
on the basis that documentation was not provided when the employee has provided a handwritten attestation 
to the reason for leave. 

3. Who decides what is considered “urgent” in instances where an employee must address an urgent matter 
concerning themselves or their family members? 
An employee may take personal leave when addressing any urgent matter concerning themselves or their family 
members. The determination as to whether something is considered “urgent” falls to the employee. Only when 
the matter brought forward by the employee is clearly not urgent and an obvious abuse has occurred, would it 
be appropriate for an employer to deny a personal leave request on this basis. 
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4. Can an employer schedule and mandate when an employee takes personal leave? 
Personal leave can be requested solely at the discretion of the employee. The Code stipulates that every 
employee is entitled to and shall be granted a leave for prescribed reasons; which does not provide employers 
with ability to determine when an employee may take personal leave. In instances where there are multiple 
leave entitlements available to an employee, the decision on what leave an employee may take rests with the 
individual.  

5. Who has the authority to address personal leave disputes involving unionized employees? 
Grievance arbitrators have the authority and duty to enforce substantive rights and obligations of employment 
related statues as if they were part of a collective agreement. Unionized employees should file grievances in 
regards to personal leave disputes as the grievance procedure will provide for an appropriate avenue of 
recourse.  
The Labour Program will proceed with an investigation of the allegations brought forward by the employee only 
in instances where a collective agreement does not contain rights and benefits equal or greater to what the Code 
provides for, and a grievance related to the same subject matter has not been filed or a grievance filed has not 
been addressed. 

6. How is personal leave with pay calculated when an employee’s hours of work differ from day to day or is 
paid on a basis other than time? 
Canada Labour Standards Regulations – Regulation 17, provides for the correct calculation method: 
17 For the purposes of subsections 206.6(2), 206.7(2.1) and 210(2) of the Act, the regular rate of wages of an 
employee whose hours of work differ from day to day or who is paid on a basis other than time shall be 
(a) the average of the employee’s daily earnings, exclusive of overtime hours, for the 20 days the employee has 
worked immediately preceding the first day of the period of paid leave; or 
(b) an amount calculated by a method agreed on under or pursuant to a collective agreement that is binding on 
the employer and the employee. 

7. Can an employer add qualifying conditions that must be met before personal leave can be taken? 
The only qualifying conditions that must be met for an employee to be eligible for personal leave are contained 
within section 206.6 of the Code. An employer may not impose other qualifying conditions before an employee 
can take personal leave. For further information on personal leave and other leave entitlements contained within 
the Code please visit the following webpage. 

8. Can an employer force an employee to use personal leave? 
Please see answer to question #4. Additionally, it should be noted that personal leave can be used to self-isolate 
for the reasons of COVID-19. As you may know, the leave can be taken to treat an illness or injury or to manage 
an urgent situation that concerns an employee or their family member.  

9. How should personal leave disputes involving unionized employees be resolved? 
The appropriate avenue for recourse for a unionized employee would be through a grievance procedure. 
Grievance arbitrators have the authority to enforce rights and benefits prescribed under the Canada Labour 
Code even when the rights and benefits are not contained within the collective agreement. Although employers 
may deny the grievance, the union may request the matter proceed to arbitration. 
Only in instances where a collective agreement does not contain rights and benefits equal or greater to what the 
Code provides for, and a grievance related to the same subject matter has not been filed, the Labour Program 
will proceed with an investigation of the allegations brought forward by the employee. 
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The COVID-19 pandemic represents an urgent and serious public health crisis.  Federally regulated 
employees may elect to use personal leave when receiving a COVID-19 vaccine or when one of their 
family members is scheduled to receive the vaccine.  Personal leave may also be used if the employee 
or their family member experience side effects from the vaccine. 

Employees intending to take personal leave in relation to the COVID-19 vaccine should notify their 
employer in writing as soon as possible.  The employer may, in writing and no later than 15 days after 
an employee’s return to work, request that the employee provide documentation to support the 
reasons for the leave.  The employee shall provide the documentation only if it is reasonably 
practicable for them to obtain and provide it. 

For example, an employee can provide a copy of their confirmation of vaccination appointment or 
vaccination receipt/certificate or if applicable, their family member’s confirmation of vaccination 
appointment or vaccination receipt/certificate if the employer makes a formal request for 
documentation to support the reason for leave.  

In instances where this documentation is not available or is not reasonably practicable to obtain, the 
employee can instead provide the employer with a written statement to support the reason for the 
absence. 
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